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1. Purpose of this Submission:  
This submission is being made by and on behalf of a number of university-based pro bono clinics and clinical legal education programmes in Ireland.   They include the Disability Legal Information Clinic at NUI Galway, Child Law Clinic at University College Cork, and the clinical legal education programmes at NUIG, UCC and UCD.

As a group, we greatly welcome the opportunity to provide suggestions to the Law Reform Commission on its Fourth Programme of Law Reform.  

We respectfully request that the Law Reform Commission include in its forthcoming 4th programme of research the need to enable university-based law clinics to play a much more active role in securing access to justice for marginalized groups and individuals in Ireland.  In particular, we would like the Law Reform Commission to research and consider the possibility of introducing the equivalent of Student Practice Orders which are common in most US States into the Irish legal system.

Although first conceived in the 1930s by Professor Jerome Frank, university-based law clinics began to flourish from the 1960s in the United States on an express realization that many indigent and marginalized groups could not access the legal system and thus vindicate their rights and entitlements.  The widespread introduction of Student Practice Orders to enable advanced law students participate openly in the lower levels of the administrative apparatus and indeed lower courts was seen as a key to giving life to clinics.  Government-funded Legal Aid programmes remain limited in scope in Ireland and have little prospect of expanding given Ireland’s tightened financial situation.  University-based law students (particularly those in advanced years) constitute a scarce  national resource that has yet to be fully harnessed to enhance access to justice in Ireland.

We fully realize that any expanded right of audience of law students in the various layers of our administrative apparatus or in the lower courts would need to be carefully thought through in order to balance society’s right to be protected as well as to maintain rigorous professional standards.  In our view the Law Reform Commission is ideally suited to learn from comparative experience and to strike a balance favourable to meet Irish needs.  Certainly the current blanket ban on all forms of student-led legal work especially in the lower courts is not in the public interest, represents a considerable under-utilization of a scarce national resource and fails to meet the needs of the profession and the legal system which requires radically improved legal education through effective clinical programmes.

There is already some indication that the Government is serious about giving breathing space to clinical legal education in Irish universities.  For example, Section 9(a)(ii)(II) of the Legal Services Bill (2011) provides that the proposed Legal Services Regulatory Authority will keep under review: 
the education and training of students in university schools of law, including the curriculum arrangements for the provision of practical legal education and the teaching of legal ethics, negotiation skills, alternative dispute resolution and advocacy.
The word ‘practical’ in the above passage is understood to mean ‘clinical legal education.’  The Bill should be enacted in the near future.  It is clear form the Bill that the Government is interested in creative ways of enhancing the quality of legal education as well as expanding access to justice for marginalized groups.  It follows that any work by the Law Reform Commission in this field would both fit with and be welcomed by Government.
2.
Background – the Steady Growth of Clinical Programmes in Ireland.

Clinical legal education has come late to Ireland but is fast becoming an integral part of legal education in Irish Law schools.   Part of the spur has come through increased internationalization of Irish legal education as well as burgeoning links with clinics overseas.  

Many Irish University Law Schools now offer programmes of clinical education at both undergraduate and postgraduate level. These programmes typically involve providing students with a clinical legal environment for a work placement or providing opportunities for students to engage the legal system in action thereby ensuring that students gain greater knowledge and understanding of the law in practice. A majority of these clinical placements simultaneously instil in students a cognisance that the law and legal system can be valuable instruments for advancing the rights of marginalised and disadvantaged people in Ireland. In addition, some law schools have established legal information or legal research clinics in collaboration with law students, on subject-specific topics or issues – such as the Child Law Clinic in UCC and the Disability Legal Information Clinic at the Centre for Disability Law & Policy at NUI Galway.  Characteristically, both of them are motivated by the need to give concrete expression to international treaties in Irish law and for the benefit of our citizens.  

Some clinics (eg NUIG) provide legal information to individuals (with the disclaimer that is not to be construed as legal advice, and under the supervision of legal professionals and academics), whereas others (e.g., UCC) provide legal research services to lawyers. The UCD School of Law is currently engaged in an expansion of clinical legal education provision, with a core emphasis on providing students with the capacity to critically reflect on the role of legal practice in society.
Looking north of the border, the University of Ulster offers a law clinic in Employment and Social Security Law through its LLM in Clinical Legal Education, where students undertake cases, case management, case argumentation and documentation submission under supervision of qualified legal practitioner. Queen’s University Belfast plans its own clinical programme in the near future.  It is predictable that the two existing subject-specific clinics (disability in Galway and child rights in Cork) will be added to in the years to come.  Many more will emerge.  For example, there is growing interest in the legal status of older people, refugees/immigrants as well as in prisoners around the country.

Traditional student-run Free Legal Advice Centres (many affiliated with the national FLAC organisation) have fulfilled a similar aim since the 1970s with regard to drop-in legal information services for many years in each of these universities. Other clinics undertake research and legal analysis relevant to a specific case (including amicus curiae briefs) as referred to them (anonymised if necessary, and with a guarantee of confidentiality) by legal practitioners or relevant organizations in the field. 

These clinics provide a valuable service to individuals, as well as to the administration of justice. Crucially, they serve to enhance the clinical educational experience of law students, ensuring that students enter the world of practice with some experience and knowledge of how the law operates.   Professor Frank – the originator of the idea of law clinics – emphasized that the ‘law in action’ is how and where to study law.  So clinical legal education is not just about acquiring skills – but it is also about a deeper understanding of the nature of the law in its various habitats.  Through it students gain a certain ‘situation sense’ which helps them better apply the law in the interests of their clients and justice.  This evolution in Irish legal education can only be in the public interest and ought to be strongly encouraged and supported.

3.
Key Impediment – No Student Practice Orders.
However, a key barrier to furthering the role of students in these clinical programmes is the lack of a legal framework in Ireland which would enable students to be more actively involved in legal casework – to prepare cases for lower courts or in the administrative apparatus, and ultimately to represent clients, with rigorous solicitor/barrister supervision. The current legislative framework confers an exclusive right of audience on litigants (pro se), solicitors and counsel  (Courts Act 1971 and Statutory Instruments issued thereunder).  

Interestingly, greater flexibility is already provided in certain administrative proceedings, such as the Social Welfare Appeals Office, Social Welfare Appeals Tribunal and Employment Appeals Tribunal, which allow individuals to be assisted by persons other than solicitors and barristers (which may include union representatives, or advocates from the National Advocacy Service and presumably law students in certain circumstances).  This existing flexibility could well be built on and expanded with the introduction the equivalent to Student Practice Orders in Ireland.

4.
The US Experience – Student Practice Orders that Balance Access to Justice with High Standards.

The United States leads the world in clinical legal education. Its introduction in the 1960s in the various States was seen both as a way of enhancing access to justice and also as a way of radically improving the quality of legal education.  Many countries throughout the world have followed suit.  Indeed, large philanthropic organizations such as the SOROS-Open Society Foundation enable clinics to be networked internationally so that students can draw on each other for insights and strategies.

In general, most US States require that a student be currently enrolled in an accredited law school and have completed at least two semesters of law school.  States will often require additional elements be met for a student to practice.  Many States divide the duties a student can perform based upon the different jurisdictions and practice areas of the state. 

Some States, including New York have placed limits on the types of client and work that a student can accept. The type of client is predominantly indigent, or must have been rejected by a private law firm numerous times for the student to be able to represent the client. For example, in New York, a law student is authorized to render legal services to and represent only persons who are financially unable to pay for legal services and are eligible to qualify for free legal services in accordance with the standards and guidelines of the organization or program in which they are engaged.

Professor Schwarz of Syracuse University aptly summarizes the American situation as follows: 

“without an SPO, clinical legal education would not be what it is today. The SPO enables a law student to work as an attorney instead of a clerk shuffling papers at the behest of an attorney. And this in turn meets the needs of the community's low-income population who otherwise would not be able to access the legal system. Simply put, the clinic hits two birds with one stone: it enriches a law student's experience (and readies her for the world of practice) AND provides the community with a service otherwise inaccessible or unavailable. The Sixties opened space for clinical legal education when progressives in and out of the legal academy realized that the system of justice was reserved for those with money.” 

[communication on file with authors of this submission from Professor Schwartz].

5.
Proposal.

We therefore respectfully propose that the Law Reform Commission undertake comparative research on enhancing access to justice in Ireland inter alia by liberalizing the right of audience of law students (particularly advanced students) in the administrative and legal system.   

The crafting and striking of an appropriate balance between a more liberalized regime on the one hand with the public’s right to be protected and the insistence of the legal profession for high standards is certainly not met in current arrangements.  

The Law Reform Commission is ideally placed to carry out the relevant research and to put forward concrete proposals for reform. Such a move would represent a great step forward in enhancing access to justice for our citizens as well as radically improving the quality of legal education in Ireland.  It would build on the evident energy and enthusiasm in our Law Schools.  

We are thankful to Professor Michael Schwartz of Syracuse University College of Law as well as Professor Robert Dinerstein of Washington College of Law (American University) – both eminent leaders in the field of clinical legal education - for their assistance in compiling this submission.

Signed on behalf of the above Programmes:
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Professor Gerard Quinn.  

Centre for Disability Law & Policy

National University of Ireland Galway.
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